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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

 

Submission of Orders After Hearing in Department 36 Cases 

 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 
include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 
ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

Department 36 

 
 

    

1. 9:00 AM CASE NUMBER:  MSC16-01658 
CASE NAME:  ZARAGOZA VS LOPEZ 
 *HEARING ON MINOR'S COMPROMISE  RE SKY AGUILAR 
*TENTATIVE RULING:* 
 
Petition for approval minor’s compromise is approved.  No hearing required.  (Pearson v. Sup. Ct. 
(Nicholson)  (2012) 202 Cal. App. 4th 1333, 1337-1338. 
 
 

    

2. 9:00 AM CASE NUMBER:  MSC16-01658 
CASE NAME:  ZARAGOZA VS LOPEZ 
 *HEARING ON MINOR'S COMPROMISE  RE EVA AGUILAR 
*TENTATIVE RULING:* 
 
Petition for approval minor’s compromise is approved.  No hearing required.  (Pearson v. Sup. Ct. 
(Nicholson)  (2012) 202 Cal. App. 4th 1333, 1337-1338. 
 
 

    

3. 9:00 AM CASE NUMBER:  MSC16-01658 
CASE NAME:  ZARAGOZA VS LOPEZ 
 *HEARING ON MINOR'S COMPROMISE  RE JOCELIN SEGURA 
*TENTATIVE RULING:* 
 
Petition for approval minor’s compromise is approved.  No hearing required.  (Pearson v. Sup. Ct. 
(Nicholson)  (2012) 202 Cal. App. 4th 1333, 1337-1338. 
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4. 9:00 AM CASE NUMBER:  MSC16-01658 
CASE NAME:  ZARAGOZA VS LOPEZ 
 *HEARING ON MINOR'S COMPROMISE  RE BRANDON ROSAS 
*TENTATIVE RULING:* 
 
Petition for approval minor’s compromise is approved.  No hearing required.  (Pearson v. Sup. Ct. 
(Nicholson)  (2012) 202 Cal. App. 4th 1333, 1337-1338. 
 
 

    

5. 9:00 AM CASE NUMBER:  MSC17-00245 
CASE NAME:  CHAVEZ VS SEKK INVESTMENTS 
 HEARING IN RE:  MOTION FOR SUMMARY ADJUDICATION FILED BY SHERLAND, INC. & AHK INT'L, 
LTD. 
*TENTATIVE RULING:* 
 
 Defendants Sherland, Inc. and AHK International LTD’s Motion for Summary Adjudication is 
granted.  Defendants have met their burden of establishing Plaintiffs are not entitled to declaration in 
their favor on the Sixth Cause of Action for Declaratory Relief.   
 
Background 
 Plaintiffs Yesenia Chavez and her family, along with six other tenant families that either reside 
or resided in the apartment building located at 1760 Diane Court in Concord, brought this landlord-
tenant habitability case.  A dispute has arisen regarding the one-sided attorney’s fees provisions in 
the Mold Notification Addendum and the Bedbug Addendum to the leases. 
 
 Plaintiffs filed the First Amended Complaint on August 12, 2021, adding the Sixth Cause of 
Action for Declaratory Relief.  Plaintiffs seek a declaration of whether Civil Code § 1717 is triggered by 
the one-sided attorney’s fees provisions in the leases and reciprocity of attorney’s fees is required. 
Plaintiff’s Second Amended Complaint is the operative pleading. 
 
Motion for Summary Adjudication of 6th Cause of Action (Declaratory Relief)  
 Pursuant to Code of Civil Procedure § 473(c)(f), Defendants Sherland, Inc. and AHK 
International, LTD move for summary adjudication of the Sixth Cause of Action in the Second 
Amended Complaint on the grounds that the indemnity provisions in the Bedbug Addendum and the 
Mold Addendum are not prevailing party attorney’s fee provisions and the Defendants are entitled to 
judgment as a matter of law. 
 
 Defendants seek summary adjudication on the following issue:  “Plaintiffs are not entitled to 
their attorney fees in this action.”  Summary Adjudication will dispose of the declaratory relief claim.  
Defendants argue the lease agreements do not provide a basis for recovery of attorney’s fees.  A 
prevailing party may only recover its reasonable attorneys’ fees if permitted by law, statute, or 
contract.  (CCP § 1033.5(a)(10).) Defendants argue there is no provision in any of the lease 
agreements which would allow either party to recover attorney’s fees as damages in a dispute 
regarding the terms, provisions, and/or interpretation of the lease agreements.  (SSUMF No. 5.) 
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Summary Adjudication Standard 
 “Summary judgment [adjudication] is appropriate in a declaratory relief action when only 
legal issues are presented for the court's determination.” (California Public Records Research, Inc. v. 
County of Yolo (2016) 4 Cal.App.5th 150, 185.)  “When summary judgment is appropriate, the court 
should decree only that plaintiffs are not entitled to the declarations in their favor.”  (Gafcon, Inc. v. 
Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1401-1402.) 
 
 “Thus, in a declaratory relief action, the defendant's burden is to establish the plaintiff is not 
entitled to a declaration in its favor. It may do this by establishing (1) the sought-after declaration is 
legally incorrect; (2) undisputed facts do not support the premise for the sought-after declaration; or 
(3) the issue is otherwise not one that is appropriate for declaratory relief.”  (Gafcon, Inc. v. Ponsor & 
Associates (2002) 98 Cal.App.4th 1388, 1402.) 
 
Controversy that is the Subject of the Declaratory Relief Action (6th C/A) 
 Plaintiffs entered into the Lease Agreements containing the following provisions in the two 
addenda attached to the leases.  Paragraph 11 of the Mold Notification Addendum reads:   
 

 RESIDENT AGREES TO: … 11. Indemnify and hold harmless Sherland, Inc. from 
any actions, claims, losses, damages and expenses, including but not limited to 
attorney’s fees that the Owner/Agents may sustain or incur as a result of the 
negligence of the Resident or any guest or other person living in, occupying or using 
the premises. 
 

The Lease contained in Paragraph 4 of the Bedbug Addendum the following: 
 

Resident agrees to indemnify and hold harmless the Owner/Agent from any actions, 
claims, losses, damages, and expenses, including, but not limited to, attorneys’ fees 
that the Owner/Agent may sustain or incur as a result of the negligence of the 
Residents or any guest or other person living in, occupying, or using the premises. 

 
 The Parties are in dispute as to whether the one-sided attorney’s fees provisions in the Mold 
Notification Addendum and Bedbug Addendum should be deemed reciprocal under Civil Code §1717.  
Plaintiffs’ position is this habitability lawsuit arises from the leases and is "on the contract,” therefore 
the one-sided attorney's fees provisions in the leases should be deemed reciprocal under Civil Code § 
l717(a).  Furthermore, because Plaintiffs were not represented by counsel in the negotiation and 
execution of the leases, Plaintiffs argue the attorney’s fees provisions shall be construed as applying 
to the entire contract.   
 
 Plaintiffs maintain Defendants intended the attorney’s fees provisions in the Mold and 
Bedbug Addenda to provide for recovery of Defendants’ own attorney’s fees.  According to Plaintiffs, 
this intention was manifested in Defendants seeking attorney’s fees against Plaintiffs in actions to 
enforce the lease agreements.  Plaintiffs allege the award of attorney’s fees under section 1717 is 
governed by equitable principles and the equities favor the tenants due to the unequal advantage 
enjoyed by landlords. 
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 Defendants, on the other hand, argue that in order for Civil Code section 1717 to apply and 
make a one-way contractual attorney fee provision reciprocal, the attorney’s fees provision must 
permit at least one of the parties to recover its attorney's fees in an action on the contract.  Here, the 
only provisions which mention attorney’s fees are in the Mold and Bedbug Addenda.  The attorney 
provisions in the Mold and Bedbug Addenda only apply to third-party claims arising from the 
negligence of tenants or their guests.  These provisions do not permit recovery of attorney’s fees in 
an action to enforce the agreements and do not trigger the reciprocity of section 1717. 
  
Civil Code § 1717 
 Attorney’s fees are recoverable by the prevailing party as an item of cost when authorized by 
contract, statute or law.  (Code Civ. Proc., § 1033.5.)  “California follows the “American rule,” under 
which each party to a lawsuit ordinarily must pay his or her own attorney fees.” (Musaelian v. 
Adams (2009) 45 Cal.4th 512, 516.) “[T]he American rule does not apply--i.e., when there is an 
‘agreement, express or implied, of the parties’ that allocates attorney fees.” (Trope v. Katz (1995) 11 
Cal.4th 274, 279.)   Here, Plaintiffs maintain the provisions in the Bedbug and Mold Addenda serve as 
an agreement allocating attorney’s fees.    
 
    Civil Code § 1717(a) provides in part: 

 In any action on a contract, where the contract specifically provides that attorney’s 
fees and costs, which are incurred to enforce that contract, shall be awarded either to 
one of the parties or to the prevailing party, then the party who is determined to be 
the party prevailing on the contract, whether he or she is the party specified in the 
contract or not, shall be entitled to reasonable attorney’s fees in addition to other 
costs. 
 

 “‘Section 1717 was enacted to establish mutuality of remedy where contractual provision 
makes recovery of attorney's fees available for only one party [citations] and to prevent oppressive 
use of one-sided attorney fee provisions.’ [Citation]” (Beverly Hills Properties v. Marcolino (1990) 221 
Cal.App.3d Supp. 7, 11.)  “[B]y its terms section 1717 applies only to contracts specifically providing 
that attorney fees ‘which are incurred to enforce that contract’ shall be awarded to one of the parties 
or to the prevailing party. (Italics added.)”  (Trope v. Katz (1995) 11 Cal.4th 274, 280.)   
 
  Defendants argue there are two requirements for section 1717 to make an attorney’s fees 
provision reciprocal:  (1) action must be “on the contract” and (2) the contract must specifically 
provide for an award of attorney’s fees incurred to “enforce that contract.”   Here, despite claiming 
an entitlement to attorney’s fees under the lease agreement, Plaintiffs’ SAC does not allege a cause of 
action for breach of contract.  (SSUMF No. 16.)  Defendants maintain there is no basis to apply Civil 
Code section 1717 to the indemnity provisions. 
 
Indemnity Provisions in the Mold and Bedbug Addendum Do Not Trigger § 1717 Reciprocity  
      “[The] rule of reciprocity is itself subject to an exception where the recovery of attorney 
fees is authorized as an item of loss or expense in an indemnity agreement or provision.” (Baldwin 
Builders v. Coast Plastering Corp. (2005) 125 Cal.App.4th 1339, 1344.) “In requiring reciprocity of only 
those provisions that authorize the recovery of attorney fees ‘in an action on [the] contract,’ section 
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1717(a) expressly excludes indemnity provisions that allow the recovery of attorney fees as an 
element of loss within the scope of the indemnity.”  (Ibid.) 
 
 Here, Defendants argue the indemnity provisions relate solely to third-party claims. “The 
general rule is that the specification of attorney fees as an item of loss in a third party claim indemnity 
provision [citation] ‘does not constitute a provision for the award of attorney fees in an action on the 
contract which is required to trigger section 1717. [Citation.]”  (Rideau v. Stewart Title of California, 
Inc. (2015) 235 Cal.App.4th 1286, 1298.) Defendants argue the Mold and Bedbug Addenda only allow 
Defendants to recover attorney fees incurred in third party tort actions arising from negligence of the 
tenants or their guests. The indemnity provisions here do not allow Defendants to recover their 
attorney’s fees in an action to enforce the indemnity agreement.  
 
 Defendants argue there is no basis to conclude the language in the Mold and Bedbug 
Addendum permits recovery of attorney’s fees. “To find a right to attorney fees in a direct action 
under an ordinary indemnity provision, as here, would invest every agreement containing a standard 
third party indemnity clause with a prevailing party attorney fee clause.” (Alki Partners, LP v. DB Fund 
Services, LLC (2016) 4 Cal.App.5th 574, 606.) 
 
 In the Opposition, Plaintiffs argue the instant lawsuit is “on the contract” under Civil Code 
§1717.  The lawsuit includes a cause of action for Breach of the Implied Warranty of Habitability.  
“Such claim can be ‘a contract action with contract damages.’ [Citations.]”  (Hjelm v. Prometheus Real 
Estate Group, Inc. (2016) 3 Cal.App.5th 1155, 1168.)  Also, Plaintiffs point out that Defendants’ 
affirmative defenses are contract-based.  (Plaintiffs’ RJN, Exhs. A-C.) 
 Plaintiffs argue the provisions in the Mold Addendum and Bedbug Addendum are not solely 
for third-party indemnity claims. Plaintiffs argue the plain language of the indemnity provisions allows 
for recovery of attorney’s fees in this case. The indemnity clauses apply directly to the negligence of 
Plaintiffs, which can only arise out of a breach of the lease and, thus, it applies to a direct action 
between the parties on the contract.     
 
 Plaintiffs argue that prior to Plaintiffs bringing this declaratory relief action, Defendants have 
interpreted the attorney’s fees provision exactly how Plaintiffs propose.  Plaintiffs argue that Civil 
Code §1717 was enacted to prevent this exact situation. “The provision was ‘designed to enable 
consumers and others who may be in a disadvantageous contractual bargaining position to protect 
their rights through the judicial process by permitting recovery of attorney's fees incurred in litigation 
in the event they prevail.’ [Citation.]”  (PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1091.) 
Plaintiffs argue that section 1717 is application to this situation. Defendants, who are in a superior 
bargaining position, attempt to take advantage of low-income and unsophisticated tenants with 
inferior bargaining positions.   
 
 In response, Defendants argue the Addenda are clear on the face of the writing and there is 
no term subject to more than one meaning in the provisions.  Moreover, Defendants argue there is 
no reasonable interpretation of the third-party indemnity provisions that support Plaintiffs’ claim for 
reciprocity regarding attorney’s fee provisions in the Addenda.  Defendants argue there is only one 
reasonable conclusion: the Addenda are third party indemnity provisions. 
 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  06/23/2022 

 
Analysis 
   “‘Generally, indemnity is defined as an obligation of one party to pay or satisfy the loss or 
damage incurred by another party.” (Rideau, supra, 235 Cal.App.4th at p. 1294.) “A contractual 
indemnity provision may be drafted either to cover claims between the contracting parties 
themselves, or to cover claims asserted by third parties.’ [Citation.]”  (Alki Partners, LP v. DB Fund 
Services, LLC (2016) 4 Cal.App.5th 574, 600.)  
 
 “Indemnity agreements are construed under the same rules that govern the interpretation of 
other contracts.” (Ibid.) “A contract must be so interpreted as to give effect to the mutual intention of 
the parties as it existed at the time of contracting, so far as the same is ascertainable and lawful.”  
(Civ. Code, § 1636.) “Interpretation of a written contract is a question of law for the court unless that 
interpretation depends upon resolving a conflict in properly admitted extrinsic evidence.” (Alki 
Partners, LP v. DB Fund Services, LLC (2016) 4 Cal.App.5th 574, 599.) 
 
 Courts examine the provisions to determine whether the provisions are third party 
indemnification provisions or provisions for award of attorney’s fees incurred in a direct action 
between the parties.  “The key indicator is an express reference to indemnification. A clause that 
contains the words “indemnify” and “hold harmless” generally obligates the indemnitor to reimburse 
the indemnitee for any damages the indemnitee becomes obligated to pay third persons—that is, it 
relates to third party claims, not attorney fees incurred in a breach of contract action between the 
parties to the indemnity agreement itself.”  (Alki Partners, LP v. DB Fund Services, LLC (2016) 4 
Cal.App.5th 574, 600.) 
 

 Courts also examine the context in which the language appears. Generally, if 
the surrounding provisions describe third party liability, the clause will be construed 
as a standard third party indemnification provision. (Myers, supra, 13 Cal.App.4th at 
p. 970.) The court will not infer that the parties intended an indemnification provision 
to cover attorney fees between the parties if the provision “‘does not specifically 
provide for attorney's fees in an action on the contract ….’” 
 

(Alki Partners, LP v. DB Fund Services, LLC (2016) 4 Cal.App.5th 574, 600-601.) 
 
  However, where “the express language of the attorney fee clauses authorizes the recovery of 
attorney fees where one of the parties to the agreement brings an action to enforce the indemnity; 
such an action is one “on [the] contract” within the meaning of section 1717(a) and thus the attorney 
fee clauses are subject to the statutory requirement of reciprocity.” (Baldwin Builders v. Coast 
Plastering Corp. (2005) 125 Cal.App.4th 1339, 1346.)   
 
 Plaintiffs argue the Mold and Bedbug addenda, where the attorney fee provisions are found, 
contains a number of contractual duties and obligations placed upon the Plaintiffs.  The Bedbug 
Addendum imposes 16 duties and obligations on Plaintiffs.  The Mold Addendum imposes ten duties 
and obligations on Plaintiffs.  The obligations are immediately followed by the disputed indemnity 
provision. It is Plaintiffs’ positions that provisions are intended for direct actions between the tenants 
and landlord. 
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  As an example of the direct claim, Plaintiffs offer the example of the tenant’s failure to use 
the bathroom fans while showering, one of the obligations under the Mold Addendum.  If the 
landlord sued a former tenant for damages because of the mold due the tenant’s failure to use the 
fan, the addendum would require the tenant to indemnify and hold harmless the landlord from 
damages and expenses, including attorney’s fees, resulting from the mold. 
 
 The Court finds the provisions are not reasonably interpreted to apply to direct claims 
between the tenant and landlord.  Here, the provision contains the key indicators “indemnify” and 
“hold harmless.”  Additionally, the provisions lack express language for “attorney's fees incurred in 
enforcing the indemnity agreement” or for recovery of attorney’s fees in “enforcing the contract.”  
Instead, the language in the provisions provide that tenants would hold the landlord harmless “from 
any actions, claims, losses, damages and expenses, including but not limited to attorney’s fees 
attorney’s fees that the Owner/Agents may sustain or incur as a result of the negligence of the 
Resident or any guest or other person living in, occupying or using the premises.”  
 
 There is no language in the provisions which reasonably can be interpreted as addressing the 
issue of an action between the parties on the contract. The indemnity provisions do not provide a 
right to recover attorney’s fees incurred in breach of contract between the landlord and tenants. The 
language does not indicate the parties intended the provisions to be anything more than a standard 
third party indemnity provision.  “Courts will not infer the parties intended an indemnification 
provision to cover attorney fees between the parties if the provision ‘does not specifically provide for 
attorney's fees in an action on the contract….’ [Citation.]” (Alki Partners, LP v. DB Fund Services, 
LLC (2016) 4 Cal.App.5th 574, 604.)    
 
 Defendants point out that Plaintiffs may rely on Hjelm v. Prometheus Real Estate Group, Inc. 
(2016) 3 Cal. App. 5th 1155, where the trial court concluded that section 1717 applied to render the 
attorney’s fee provisions reciprocal.  The provision stated: 
 

 “Resident(s) agrees that if they fail to vacate past the ending date of a proper notice to 
terminate by either party, [sic] shall become a holdover tenancy commencing with the 
first day after the expiration of the notice period, and that Resident(s) shall be 
responsible for all losses suffered by management and displaced tenants who 
anticipated taking occupancy at the end of the notice period, including attorney's fees 
and costs.” 
 

(Hjelm v. Prometheus Real Estate Group, Inc. (2016) 3 Cal.App.5th 1155, 1167.)   
 
 The appellate court found that the attorney’s fee provision broadly provided for attorney fees 
to the landlord triggering § 1717.  The provision applied to virtually any situation under which 
landlord/management sought to take action against its tenants. (Ibid at p. 1176.) Defendants argue 
the fee provisions in Hjelm are materially distinguishable from the indemnity provision present in this 
case.  Each of the provisions in Hjelm allowed for recovery of attorney’s fees in an action for breach of 
the lease agreement. The mold addendum in Hjelm provided indemnity for both direct and third party 
claims.  Paragraph 30 of the lease provided, “‘Resident(s) shall further indemnify, defend and hold 
harmless Management from and against all claims arising from any breach of default in the 
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performance of any obligation on Resident(s) part to be performed under the terms of the Rental 
Agreement.’” (Hjelm v. Prometheus Real Estate Group, Inc. (2016) 3 Cal.App.5th 1155, 1161.)   
 
  In contrast, the Mold and Bedbug Addenda in the case at bar do not contain any language 
regarding attorney’s fees in an action to enforce the contract. The provisions only provide tenants to 
indemnify Defendants from all damages incurred “as a result of their negligence.” Defendants argue 
the parties could have included a prevailing party attorney's fees provision such as the one in Hjelm 
but they did not, and the Court should not infer the existence of such provision.    
 
 The indemnity provision in Hjelm v. Prometheus Real Estate Group, Inc. is distinguishable from 
provisions at issue here. The language in the Hjelm indemnity provision contemplated a “breach of 
the default in the performance” under the contract, which indicated the parties intended to apply to 
direct actions on the contract between the tenant and landlord.    
 
Plaintiff’s Extrinsic Evidence of the Parties’ Intention 
 Plaintiffs argue extrinsic evidence shows Defendants intended the Mold and Bedbug Addenda 
to provide them with a right to recover their own attorney’s fees. 
 

The mutual intention to which the courts give effect is determined by objective 
manifestations of the parties' intent, including the words used in the agreement, as 
well as extrinsic evidence of such objective matters as the surrounding circumstances 
under which the parties negotiated or entered into the contract; the object, nature 
and subject matter of the contract; and the subsequent conduct of the parties. 
 

(People v. Shelton (2006) 37 Cal.4th 759, 767.) 
 
 Plaintiffs maintain Defendants repeatedly put Plaintiffs on notice of their intention to seek 
recovery of attorney’s fees based on violation of their lease agreements. (Dispute of UMF No. 4; 
Christensen Decl., ¶¶ 4-27.) Plaintiffs argue that Defendants have repeatedly sought attorney’s fees 
against the Plaintiffs arising out of the alleged breach of the Bedbug Addendum.  Defendants 
repeatedly posted specially prepared Notices to Quit that contained notices that Defendants would 
seek attorney’s fees.  (Christensen Decl., ¶¶ 8-11; Exhs. E and F.) The Notices in Exhibits E and F were 
posted due to the Plaintiffs’ alleged violation of the bedbug Addendum, when Defendants were still 
owners/managers. Additionally, Defendants are seeking to recover attorney’s fees in this action.   
 
 Plaintiff maintains that on no less than 26 occasions between January, 2012, and April, 2015, 
Defendant Sherland, Inc. put Plaintiffs on notice of its intention to seek recovery of attorney's fees 
against them based on Plaintiffs' alleged violation of the lease agreement. (Christensen Decl., ¶¶ 18, 
19; Exh. J.)  Plaintiffs argue that Defendants could have used “Notices to Quit” that did not contain 
the request for attorney’s fees.  In fact, Defendant SEKK posted Sixty Day Notices to Quit that did not 
contain a request for attorney’s fees. (Christensen Decl., ¶ 22, Exh. L.)   
 
 In response, Defendants argue Three-Day Notices to Quit proffered by Plaintiffs as “extrinsic 
evidence” do not serve as an independent basis for entitlement to attorney’s fees.  The language in 
the indemnity provisions would not have obligated Plaintiffs to reimburse Sherland for its attorney’s 
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fees incurred in enforcing the lease. 
 
 The Notices are irrelevant to show the parties’ intent, as they do not reference attorney’s 
fees pursuant to contract. The Three-Day Notice permits attorney fees only where allowed by law and 
do not state the landlord is entitled to recover its attorney’s fees under the lease.  Defendants argue 
that if there had been an action commenced to evict the Plaintiffs, neither party would have been 
entitled to attorney’s fees since there was no attorney fees provision in the leases.  
 
 Defendants argue Plaintiffs offered no authority to support their position that the Notices 
would entitled Defendants to attorney’s fees.  Nor does Plaintiff offer any authority that Defendants’ 
Answer to a Complaint, which includes a prayer for attorney’s fees, constitutes evidence that 
Defendants intended to convert the Third Party Indemnity provision into a prevailing party attorney’s 
fee provisions.   
 
 The Court agrees with Defendants’ argument.  The Notices state Defendants could seek 
recovery of attorney’s fees as permitted by law. Plaintiffs do not present evidence that Defendants 
tried to obtain attorney’s fees pursuant to the leases, particularly the Mold and Bedbug Addenda.  
Plaintiff’s extrinsic evidence do not establish Defendants intended the indemnity provisions in the 
Mold and Bedbug Addenda to apply to direct actions between the tenants and landlord or to provide 
a basis for attorney’s fees in such direct actions.    
 
 
Defendants’ Request for Judicial Notice 
 Defendants request the Court to take judicial notice of the following: 

1. Second Amended Complaint and Exhibits A-E 
2. Tentative Ruling (later affirmed) issued on August 19, 2021 in the matter of Gustavo Ton·es 

Zaragoza, et. al. v. Isaias Lopez, et. al., Contra Costa Superior Court Case No. MSC16-01658. 
3. Decision of First Appellate District Court (Division 3) in Zaragoza v. Superior Court of the 

County of Contra Costa, Case No. Al63412 
4. Notice of Ruling issued on November 12, 2021 in the above-captioned case. 
5. Tentative Ruling issued on Defendant LA Properties Heffesse LLC's Motion for Summary 

Adjudication in Oli Santos v. LA Properties Heffesse LLC, Los Angeles County Superior Court 
Case No. 19STCV43002, on March 25, 2022 against Plaintiffs represented by the same 
plaintiffs' counsel as in above-captioned Chavez matter. 

  
 Plaintiffs object to the Court taking judicial notice of Exhibits 2-5 on the ground the 
documents are irrelevant.  (Evidence Code §§ 350, 351.) 
 
 In response, Defendants argue the Court may take judicial notice of these documents. As to 
Exhibit 2, Defendants argue that pursuant to Evidence Code 452(d), the Court may take judicial notice 
of a record of this Court and may take judicial notice of the Court of Appeal’s ruling in Exhibit 3. As to 
Exhibit 4, Defendants argue they are requesting judicial notice of ruling of this case on a demurrer 
with the exact same issue.  As to Exhibit 5, Defendants argue the Court may take judicial notice 
pursuant to Evidence Code 452(d) of the tentative ruling in an unrelated case, where the Plaintiffs are 
represented by same legal counsel and lease provisions at issue are identical.  
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 The Court takes judicial notice of Exhibits 1 to 4.  The Court declines to take judicial notice of 
Exhibit 5. 
 
Plaintiffs’ Request for Judicial Notice 
1. Defendant Sherland, Inc.’s Answer; 
2. Defendant AHK International LTD's Answer; 
3. Defendant SEKK Diane Investments, LLC's Answer. 
 
 The Court takes judicial notice of Plaintiff’s exhibits, but not the truth of matters asserted 
therein.   
 

    

6. 9:00 AM CASE NUMBER:  MSC18-02543 
CASE NAME:  DE LEON VS. CENTRAL EAST BAY IPA MEDICAL GROUP 
 *HEARING ON MOTION IN RE:  MOTION IN LIMINE 
*TENTATIVE RULING:* 
 
Defendant’s proposed order reflecting a denial of Plaintiff’s motion in limine to exclude evidence of 
Plaintiffs’ post January 1, 2018 will be signed. 
 
 

    

7. 9:00 AM CASE NUMBER:  MSC18-02543 
CASE NAME:  DE LEON VS. CENTRAL EAST BAY IPA MEDICAL GROUP 
 *HEARING ON MOTION IN RE:  MOTION TO COMPEL 
*TENTATIVE RULING:* 
 
 For the reasons below, the motion to compel plaintiffs to produce documents at trial is 
granted.  Code of Civil Procedure § 1987(c) sets forth the procedure in which parties may be 
compelled to produce documents with written notice in lieu of a subpoena duces tecum. The notice 
"shall state the exact materials" required. Once an objection is lodged, the requesting party may 
move for an order compelling production by filing a noticed motion. The movant shall set forth good 
cause and materiality of the items requested. 
 
 Defendants are seeking documents which relate to Plaintiffs’ offers, signing bonuses and 
terms of compensation from John Muir.  Plaintiffs object to the motion to compel production, 
asserting that at issue was the distribution of the IPA’s reserves (i.e., their share value), not future 
income.  With incomplete information provided to them by defendants, their decision to join John 
Muir was entirely based on incomplete and/or withheld information from defendants.   
 
 To establish good cause, a discovery proponent must identify a disputed fact that is of 
consequence in the action and explain how the discovery sought will tend in reason to prove or 
disprove that fact or lead to other evidence that will tend to prove or disprove the fact. Calcor Space 
Facility, Inc. v. Superior Court (1997) 53 Cal.App.4th 216, 223. Although Plaintiffs assert the sole basis 
for their decision to join John Muir and to leave the IPA was based on misrepresentations by 
defendants, the jury is entitled to hear the defense theory of the case which asserts that plaintiffs’ 
decision to join John Muir, based on their negotiated compensation, bonus and exclusivity terms was  
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(at least) a factor in plaintiffs’ decision(s) to leave the IPA.  
 
 Plaintiffs’ claims based on privacy and a court’s weighing of the factors under Evidence Code 
352, also fail as the documents are relevant to their claims.  Finally, the documents sought are 
sufficiently described.   
 
 

    

8. 9:00 AM CASE NUMBER:  MSC20-01576 
CASE NAME:  RIDLEY VS FOOD SOURCE 
 HEARING IN RE:  MOTION TO SET ASIDE DISMISSAL 
*TENTATIVE RULING:* 
 
Before the Court is a Motion to Set Aside Dismissal pursuant to California Code of Civil Procedure 
(“CCP”) section 473, subdivision (b) (the “Motion”) filed by Plaintiff Kanya Ridley (“Plaintiff” or 
“Ridley”). The Motion is made in response to an Order issued by this Court dismissing the matter for 
Plaintiff’s (1) failure to appear at the Order to Show Cause (“OSC”) Hearing, (2) failure to prosecute, 
and (3) failure to file a responsive declaration to the Court’s OSC Hearing.  

 
The motion is opposed by Defendant Food Source (“Defendant” or “Food Source”) who asserts that 
Plaintiff is not entitled to mandatory nor discretionary relief under CCP § 473, subdivision (b).  

 
The Motion to Set Aside Dismissal is granted pursuant to the mandatory relief provisions of CCP § 
473, subdivision (b).  
 
Discretionary Relief 

 
Discretionary relief cannot be awarded to Plaintiff based on the statutory language of CCP § 473, 
subdivision (b). Plaintiff must show “a satisfactory excuse for his default, and he must show diligence 
in making the motion after discovery of the default.” (Huh v. Wang (2007) 158 Cal. App.4th 1406, 
1420.) Plaintiff’s burden to demonstrate “that due to some mistake, either of fact or of law . . . or 
through some inadvertence, surprise or neglect which may properly be considered excusable” has not 
been met in this instance. (Hopkins & Carley v. Gens (2011) 200 Cal.App.4th 1401, 1410, citing Kendall 
v. Barker (1988) 197 Cal.App.3d 619, 623–624.) 

 
In order for relief to be granted, Plaintiff must show that the conduct was “excusable because the 
negligence of the attorney is imputed to his client and may not be offered by the latter as a basis for 
relief.” (Generale Bank Nederland v. Eyes of the Beholder Ltd. (1998) 61 Cal.App.4th 1348, 1399.) To 
assess whether conduct is excusable the court must inquire into whether “‘a reasonably prudent 
person under the same or similar circumstances’ might have made the same error.” (Toho-Towa Co., 
Ltd. v. Morgan Creek Productions, Inc. (2013) 217 Cal.App.4th 1096, 1112, quoting Bettencourt v. Los 
Rios Community College Dist. (1986) 42 Cal.3d 270, 276.) Conduct falling below the professional 
standard of care, such as failure to timely object or to properly advance an argument, is, therefore, 
not excusable. (Id. at 1105.) To hold otherwise would be to eliminate the express statutory 
requirement of excusability and effectively eviscerate the concept of attorney malpractice.” (Garcia v. 
Hejmadi (1997) 58 Cal.App.4th 674, 682.) 
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Plaintiff’s failure to attend two Case Management Conferences and one Order to Show Cause Hearing 
cannot be asserted to have been due to mistake, inadvertence, surprise, or excusable neglect. Failure 
to attend numerous hearings cannot be attributed to excusable conduct especially given the flexibility 
granted by the Court and the consistent communication from Defendant’s Counsel. Plaintiff’s 
Counsel’s conduct fell below the level of a professional standard of care and the Declaration 
submitted by the Defendant’s Counsel attests to the sufficient notice given to Plaintiff’s Counsel 
regarding the missed hearing and case management conferences. (Karahah Decl. at ¶ 12-25, see also 
Opposition at 12:4-23.) Plaintiff’s counsel asserts that he was unable to attend the OSC Hearing due 
to technical difficulties, despite being sent a remote log in from Defendant’s Counsel, and no specific 
attestation as to what technical difficulties occurred or why. (Motion at 2:3-4. See also, Karahah Decl., 
Exhibit 7.) 
 
Mandatory Relief 
 
Even so, Plaintiff’s Motion to Set Aside Dismissal must be granted under the mandatory relief 
provision of CCP § 473, subdivision (b). Under that provision, “the court shall, whenever an 
application for relief is made no more than six months after entry of judgment, is in proper form, and 
is accompanied by an attorney’s sworn affidavit attesting to his or her mistake, inadvertence, 
surprise, or neglect vacate any . . . [resulting] dismissal entered against his or her client….” (Code Civ. 
Proc. § 473, subd. (b).) In the written and signed declaration produced by Plaintiff’s Counsel, he 
asserts that he and his office “mistakenly failed to calendar the dates set in this action after filing of 
the suit herein . . .” (Bral Decl.  at 2:3-5.) He further attests that, “[He has] confirmed that after the 
filing of the action, [him]self and [his] staff mistakenly failed to calendar the dates set in the action 
and to serve and process the suit properly, resulting in [his] office’s failure to appear at the [O]SC and 
trial dates and the ultimate dismissal of the action . . .”  (Bral Decl. at 3:14-19.)  
 
These statements followed by Plaintiff’s Counsel’s signature attesting to their veracity is sufficient 
under CCP § 473 which stipulates in part that mandatory relief must be “accompanied by an 
attorney’s sworn affidavit attesting to his or her mistake, inadvertence, surprise, or neglect.” (Code 
Civ. Proc. § 473, subd. (b).) Moreover, relief under CCP § 473, subdivision (b) does not require Counsel 
to explain why he made the mistake, nor does it require him to show that the mistake was excusable. 
(Martin Potts & Associates, Inc. v. Corsair, LLC (2016) 244 Cal.App.4th 432, 439-440.) The declaration 
submitted by Plaintiff’s Counsel is sufficient as a “candid, full, and straightforward acknowledgment of 
his or her error.” (Id. at 441.) Nonetheless, “mandatory relief is confined to situations in which the 
attorney, rather than the client, is the cause of the default.” (Id. at 439.) Plaintiff’s Counsel’s 
declaration makes clear that the responsibility to appear at hearings and timely file all documents 
related to this matter were assigned to Counsel; therefore, the mistakes made are fairly imputed to 
Plaintiff’s Counsel alone, and the Declaration sufficiently illustrates as much.  
 
While Defendant contests that Plaintiff’s Counsel’s declaration does not constitute a straightforward 
admission of fault, the above language clearly indicates the opposite. Plaintiff’s counsel has imputed 
the mistake onto himself. As noted by the Court of Appeals for the 4th District, “[a]bsent a 
straightforward admission of fault by [Counsel], [Plaintiff] cannot obtain relief under the mandatory 
provision of section 473.” (State Farm Fire & Casualty Co. v. Pietak (2001) 90 Cal.App.4th 600, 610.) 
The court clarified in a later opinion that counsel may seek relief alternatively under the excusable 
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and attorney fault provisions of section 473. (Solv-All v. Superior Court (2005) 131 Cal.App.4th 1003, 
1012.) The court noted that in order to do so; however, counsel must confirm that an act or omission, 
careless or deliberate, led to the entry of default and was done without client’s knowing participation. 
(Id.) If such statements are made, relief under the mandatory provisions of section 473 is required. 
(Id.) The statements made by Plaintiff’s Counsel meet this standard.  
 
Policy 
 
This outcome is preferred by California law. The motion was timely filed within 4 months and 27 days 
of the dismissal, and less than the 6 months required under the statute. (Motion at 1.) The California 
Supreme Court has asserted, “Code Civ. Proc., § 473, is to be liberally construed, and sound policy 
favors the determination of actions on their merits.” (Zamora v. Clayborn Contracting Group, Inc. 
(2002) 28 Cal.4th 249, 252.) Moreover, it is the legally required outcome. The mandatory relief 
provision of section 473, subdivision (b), was meant to “‘alleviate the hardship on parties who lose 
their day in court due solely to an inexcusable failure to act on the part of their attorneys.’” (Id. 
quoting Huens v. Tatum (1997) 52 Cal.App.4th 259, 264.) 
 
Legal Fees and Costs 
 
Pursuant to CCP § 473, subdivision (b), “The court shall, whenever relief is granted based on an 
attorney’s affidavit of fault, direct the attorney to pay reasonable compensatory legal fees and costs 
to opposing counsel or parties.” Therefore, Plaintiff’s Counsel is hereby directed to pay Food Source’s 
costs and legal fees amounting to $3,750.00 for filing, serving, and preparing the Opposition. 
(Opposition at 14:13-15.)  
 
Additionally, Defense requests payment of $1,000 to the State Bar Fund in accordance with CCP § 
473, subdivision (c)(1)(B) which stipulates that, “Whenever the court grants relief from a default, 
default judgment, or dismissal based on any of the provisions of this section, the court may . . . 
[d]irect that an offending attorney pay an amount no greater than one thousand dollars ($1,000) to 
the State Bar Client Security Fund.” (Code Civ. Proc. § 473, subd. (c)(1)(B).) This award is discretionary. 
Given Plaintiff’s Counsel’s numerous failures to abide by professional standards of conduct, Plaintiff’s 
Counsel is hereby directed to pay an award of $250 to the State Bar Client Security Fund.  

 
Plaintiff’s motion to set aside dismissal is granted pursuant to the mandatory relief provisions of CCP 
§ 473, subdivision (b). 
 
 

    

9. 9:00 AM CASE NUMBER:  MSC21-01504 
CASE NAME:  PRICE VS. TROTTER 
 HEARING ON DEMURRER TO:  DEFTS' ANSWER TO FAC, CONTINUED FROM 5/26/22 PER COURT'S 
5/25/22 TENTATIVE RULING 
*TENTATIVE RULING:* 
 

Before the Court are a demurrer and motion to strike, filed by plaintiffs Brenda and Reginald 
Price with respect to the answer of defendant Domonique Trotter. The demurrer is sustained as to 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  06/23/2022 

 
the second through twenty-ninth affirmative defenses for failure to plead sufficient facts, but 
otherwise overruled. The motion to strike is denied, as discussed below. Defendant has leave to 
amend. Any amended answer shall be filed and served on or before July 5, 2022.  

I. Background 

Plaintiffs filed this action on July 6, 2021 against their niece, defendant Domonique Trotter, 
based on their allegations that defendant improperly influenced her grandmother (plaintiffs’ mother) 
to change her estate plan at plaintiffs’ expense and against her testamentary intent. After 
defendant’s demurrer to the original complaint was sustained, plaintiffs filed a verified First Amended 
Complaint, which alleges three causes of action: (1) Violations of the Elder and Dependent Adult Civil 
Protection Act, (2) Quiet Title, and (3) Cancellation of Deed.  

Defendant answered on January 26, 2022. After some efforts to meet and confer, plaintiffs 
filed the present demurrer and motion to strike parts of defendant’s answer. Plaintiffs’ demurrer 
attacks defendant’s affirmative defenses, arguing uncertainty and that there are insufficient factual 
allegations to support all thirty affirmative defenses. Plaintiffs’ motion to strike argues each of the 
affirmative defenses are improper and should therefore be stricken. They also challenge the phrasing 
of many of defendant’s denials. 

Defendant opposes both, arguing her right to make any allegations likely to have evidentiary 
support, and that discovery will reveal the facts to support the defenses asserted. Though the 
challenges to the answer were filed more than ten days after the answer (see Code Civ. Proc., §§ 
430.40 (b); 435 (b)(1)), plaintiffs contend they were given an “open-ended” extension of time, and 
defendant has not raised any timeliness objection in her opposition papers.  

Because the substance and results of the meet and confer efforts were initially unclear, the 
Court continued the hearing to allow filing of a supplemental declaration by plaintiffs’ counsel, which 
was filed on May 26, 2022.  

The Court now provides a substantive ruling.  

II. Demurrer 

A. Standard on Demurrer 

A party against whom an answer has been filed may object by demurrer on the following 
grounds: (a) the answer does not state facts sufficient to constitute a defense, (b) the answer is 
uncertain, or (c) where the answer pleads a contract, it cannot be ascertained from the answer 
whether the contract is written or oral. (Code Civ. Proc., § 430.20.) 

The grounds for a demurrer must appear on the face of the challenged pleading, or from 
matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) In evaluating the sufficiency of the 
challenged pleading, all material facts properly pleaded are treated as true, but not contentions, 
deductions, or conclusions of fact or law. (Moore v. Conliffe (1994) 7 Cal.4th 634, 638, citing Serrano 
v. Priest (1971) 5 Cal.3d 584, 491.)  

B. Uncertainty 

Plaintiffs argue the answer is uncertain because it fails to specify which defendant is raising 
each defense and because the answer fails to specify, as to each affirmative defense, to which cause 
of action it pertains.  
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Uncertainty is a disfavored ground for sustaining a demurrer, and a demurrer for uncertainty 

will be sustained only when the pleading is such that the responding party cannot discern to what it 
must respond. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) The Answer 
here meets that low bar. The Court expects that any lingering issues can be illuminated through 
discovery. (Khoury v. Maly’s of Calif., Inc. (1993) 14 Cal.App.4th 612, 616 [“demurrer for uncertainty is 
strictly construed […] because ambiguities can be clarified under modern discovery procedures”].) 

Plaintiffs have not described why the answer is so uncertain that they cannot respond. 
Indeed, no response is required by plaintiffs, who have already set forth their contentions in their 
complaint. Further, the Court observes that, while defendant Trotter is named both in her individual 
and representative (successor trustee) capacities, she is the sole person capable of asserting any 
defense.  

The demurrer is overruled on the grounds of uncertainty.  

C. Insufficient Facts  

Code of Civil Procedure § 431.30(b) provides that an answer to a complaint shall contain: (1) 
[t]he general or specific denial of the material allegations of the complaint controverted by the 
defendant, and (2) [a] statement of any new matter constituting a defense.  

“The phrase ‘new matter’ refers to something relied on by a defendant which is not put in 
issue by the plaintiff. Thus, where matters are not responsive to essential allegations of the 
complaint, they must be raised in the answer as ‘new matter.’” (State Farm Mut. Auto. Ins. Co. v. 
Superior Court (1991) 228 Cal.App.3d 721, 725, internal citations omitted.) Such “new matter” is also 
known as “an affirmative defense.” (Advantec Group, Inc. v. Edwin’s Plumbing Co., Inc. (2007) 153 
Cal.App.4th 621, 627.) A defendant must set forth only the “essential facts” of the affirmative 
defense, “sufficient to acquaint [plaintiff] with the nature, source and extent” of the defense. 
(Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608.) This is known as the “fair 
notice” test. 

A defendant may set up as many defenses as he or she may have, but they must be 
separately stated and must refer to the causes of action that they are intended to answer in a manner 
by which they may be intelligibly distinguished (Code Civ. Proc. § 431.30(g).) 

Affirmative defenses cannot be “proffered in the form of terse legal conclusions.” (FPI 
Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384.) Rather, affirmative defenses must 
aver facts “as carefully and with as much detail as the facts which constitute the cause of action and 
which are alleged in the complaint.” (Ibid.; South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 
725, 732 [“Generally speaking, the determination whether an answer states a defense is governed by 
the same principles which are applicable in determining if a complaint states a cause of action.”]) 
What is required are ultimate facts. (See Doe v. City of Los Angeles (2007) 42 Cal. 4th 531, 550; FPI 
Development Inc., supra, at 384.) Even where a defense is defectively pled, it may be allowed if the 
defendant's pleading gives sufficient notice to enable the plaintiff to prepare to meet the defense, in 
part because un-pled defenses are waived. (See Harris v. City of Santa Monica (2013) 56 Cal. 4th 203, 
240.) 

Here, many of the defenses are overly conclusory and fail to acquaint plaintiffs with the 
nature, source, and extent of “new matters” being raised in these defenses. The Court is also skeptical 
that some of these defenses apply to the First Amended Complaint, which only alleges financial elder 
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abuse, quiet title, and cancelation of deed.  

The demurrer is sustained as to the following affirmative defenses, with leave to amend: 
second (comparative fault), third (fault of others), fourth (failure to mitigate damages), fifth (waiver), 
sixth (estoppel), seventh (unclean hands), eighth (laches), ninth (consent), tenth (statute of 
limitations – see Philbrick v. Huff (1976) 60 Cal.App.3d 633, 642; Brown v. World Church (1969) 272 
Cal.App.2d 684, 691; Code of Civ. Proc., § 458 [addressing how to plead statute of limitations 
defense]); eleventh (good faith), twelfth (compliance with state law), thirteenth (failure to state claim 
for attorney's fees), fourteenth (lack of causation), fifteenth (failure to state claim for punitive 
damages), sixteenth (punitive damages - due process), seventeenth (punitive damages - excessive 
fines), eighteenth (failure to exercise reasonable care), nineteenth (contribution), twentieth 
(assumption of risk), twenty-first (intervening cause(s)), twenty-second (indemnity), twenty-third (res 
judicata / collateral estoppel), twenty-fourth (failure to allege damages with specificity), twenty-fifth 
(willful misconduct), twenty-sixth (harmful conduct), twenty-seventh (intentional conduct), twenty-
eighth (privileged or justified conduct), twenty-ninth (bad faith). 

However, the Court overrules the demurrer as to the first and last defenses. Failure to state a 
claim is a proper legal defense, which is not waivable by failure to file an answer or demurrer. (Code 
of Civil Procedure § 430.80(a).) Accordingly, whenever it is raised, this defense is not waivable. As to 
the final (thirtieth) affirmative defense, there is no basis for demurring to a reservation of the right to 
amend the Answer. Such reservation does not excuse a defendant from compliance with any 
applicable statutory procedures or rules. Therefore, in this respect, the demurrer is overruled. 

III. Motion to Strike 

Plaintiffs move to strike three categories of paragraphs from the defendant’s answer:  

(1) Those paragraphs categorizing allegations in the FAC as “legal contentions” and as such, 
responding that “no response is required.” (These include paragraphs 7-10, 13-14, 18, 87-
108, 110, and 112.) 

(2) Those paragraphs stating certain mentioned documents “speak for themselves” and no 
response is required, followed by statements that “to the extent” any remaining 
allegations, they are denied. (These include paragraphs 6, 12, 61, 62, 63, and 64.)  

(3) Finally, plaintiffs seek to strike each and every affirmative defense on the grounds that 
they are “wholly irrelevant” to the causes of action alleged and are therefore immaterial.  

The motion is denied, as discussed below. 

A. Standard for Answers on a Motion to Strike 

The Court may, in its discretion and upon a motion to strike by defendant: (a) strike out any 
irrelevant, false, or improper matter inserted in any pleading, or (b) strike out all or any part of any 
pleading not drawn or filed in conformity with the laws of this state, a court rule, or an order of the 
court. (Code Civ. Proc., §§ 435-436.) The matter must appear on the face of the pleading, or be 
subject to judicial notice. (Code Civ. Proc., § 437.)  

B. The Challenged Responses 

Paragraphs 7-10, 13-14, 18, 87-108, 110, and 112 

As mentioned above, an answer must contain general or specific denials of the complaint’s 
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material allegations that are controverted by the defendant. (Code Civ. Proc., § 431.30(b), emphasis 
added.) A material allegation in a pleading is one essential to the claim or defense and which could 
not be stricken from the pleading without leaving it insufficient as to that claim or defense. (Code Civ. 
Proc., § 431.10(a).) Code of Civil Procedure § 431.30(d) provides, in relevant part, “[i]f the complaint 
is verified […] the denial of the allegations shall be made positively or according to the information 
and belief of the defendant.” A defendant who lacks sufficient information or belief to admit or deny 
any allegation may deny on that ground. (Id. at subd. (e).) 

Plaintiffs are correct that an answer stating a paragraph in a complaint “does not require a 
response” does not technically conform with the type of answer outlined by statute.  

Still, many of the challenged statements respond to non-factual matters or matters not 
presumptively within the defendant’s knowledge. This is particularly true in paragraphs alleging what 
plaintiffs forecast evidence will show (these paragraphs include prefatory language that plaintiffs “are 
informed and believe, and on that basis allege, that with reasonable opportunity for future discovery, 
the evidence will show […].” (See, e.g. FAC ¶”87” [according to the answer this is actually paragraph 
105].)  

Additionally, the phrase “to the extent,” and the general denial of the remaining allegations in 
each of the challenged paragraphs fits squarely within what is permitted by statute. “The denials of 
the allegations controverted may be stated by reference to specific paragraphs or parts of the 
complaint; or by express admission of certain allegations of the complaint with a general denial of all 
of the allegations not so admitted […].”(Code Civ. Proc., § 431.30 (f) [emphasis added].) Defendant’s 
“to the extent” language in each of these paragraphs sufficiently indicates the FAC allegations are 
denied.  

Defendants’ citation to one federal judge’s analysis of the phrase “to the extent” is not 
persuasive here for several reasons. In that case, involving multiple defendants, the answer was 
significantly more evasive than that we see here. Here, “to the extent” is followed by a clear denial of 
all remaining factual allegations in the said paragraph. Defendants’ position that this phrase is “vague 
and ambiguous” (Memorandum in Support of Motion, 3:23) is otherwise unsupported and the motion 
is denied as to these paragraphs.  

Paragraphs 6, 12, 61, 62, 63, and 64 

While true that the statements concerning the existence and accuracy of certain documents 
are material, and while true that the assertion “documents speak for themselves” does not clearly 
establish whether defendant controverts the truth and accuracy of the documents, the Court views 
these allegations as denied.  

This is due to the above discussion related to the phrase “to the extent.” Each of the 
paragraphs that claim documents “speak for themselves” also contain the “to the extent” language, 
which does (as described above) sufficiently controvert the allegations.  

Affirmative Defenses 

Because the demurrer is sustained with respect to most of the affirmative defenses, the 
motion is moot as to those defenses. As to the first and last defenses, which have been determined to 
be sufficiently pleaded, the motion is denied.  
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IV. Sanctions 

Plaintiffs’ counsel requests sanctions in the amount of $9,796 to cover his fees and costs in 
bringing the demurrer and motion to strike.  

The request is based on California Rules of Court 2.30(b), which provides, “in addition to any 
other sanctions permitted by law, the court may order a person, after written notice and an 
opportunity to be heard, to pay reasonable monetary sanctions to the court or an aggrieved person, 
or both, for failure without good cause to comply with the applicable rules.” 

The “applicable rules” mentioned here refer to the California Rules of Court relating to 
general civil cases. (See Cal Rules of Court, Rule 2.30(a).)  

Nothing in the papers submitted in support of the demurrer or motion to strike specifically identifies 
any violation of any Rule of Court, let alone one meriting the imposition of sanctions. The request is 
denied. 
 
 

    

10. 9:00 AM CASE NUMBER:  MSC21-01504 
CASE NAME:  PRICE VS. TROTTER 
 HEARING ON DEMURRER TO:  MOTION TO STRIKE ANSWER TO FAC FILED BY PLTF, CONTINUED 
FROM 5/26/22 PER COURT'S 5/25/22 TENTATIVE RULING 
*TENTATIVE RULING:* 
 
Please see Line 9. 
 
 

    

11. 9:00 AM CASE NUMBER:  MSC22-00408 
CASE NAME:  NAVARRO VS ROBIN LANE APTS 
 HEARING IN RE:  DEMURRER TO PLAINTIFFS' COMPLAINT 
*TENTATIVE RULING:* 
 
The unopposed demurrer is sustained in full with leave to amend for the reasons cited in the moving 
papers. 

ADD ON 
    

1. 10:00 AM CASE NUMBER:  MSC21-00514 
CASE NAME:  VERONICA MARTINEZ  VS STATE OF CALIFORNIA 
 *HEARING ON MOTION IN RE:  FOR AN ORDER AUTHORIZING THE RELEASE & REPRODUCTION OF 
CORONER'S PHOTOGRAPHS CONCERNING CHRISTOPHER MATA (PER CCP 129 (A)(2)) 
*TENTATIVE RULING:* 
 
Parties ordered to appear. The motion is granted in part authorizing the release and reproduction of 
coroner’s photographs taken of the scene of the accident. 
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2. 10:01 AM CASE NUMBER:  MSC21-00514 
CASE NAME:  VERONICA MARTINEZ  VS STATE OF CALIFORNIA 
 *HEARING ON MOTION IN RE:  FOR AN ORDER AUTHORIZING THE RELEASE & REPRODUCTION OF 
CORONER'S PHOTOGRAPHS CONCERNING CECILIA AYALA (PER CCP 129 (A)(2)) 
*TENTATIVE RULING:* 
 
Parties ordered to appear. The motion is granted in part authorizing the release and reproduction of 
coroner’s photographs taken of the scene of the accident. 
 
 

    

3. 10:02 AM CASE NUMBER:  MSC21-00514 
CASE NAME:  VERONICA MARTINEZ  VS STATE OF CALIFORNIA 
 *HEARING ON MOTION IN RE:  FOR AN ORDER AUTHORIZING THE RELEASE & REPRODUCTION OF 
CORONER'S PHOTOGRAPHS CONCERNING KYLE ERICKSON (PER CCP 129 (A)(2)) 
*TENTATIVE RULING:* 
 
Parties ordered to appear. The motion is granted in part authorizing the release and reproduction of 
coroner’s photographs taken of the scene of the accident. 
 
 

    

4. 10:03 AM CASE NUMBER:  MSRA20-0001 
CASE NAME:  BREMER GROUP VS. DICKENSON PEATMAN & FOGARTY 
 HEARING IN RE:  MOTION FOR LEAVE TO FILE 2ND AMENDED X-COMPLAINT FILED BY DICKENSON 
PEATMAN & FOGARTY, ET AL. 
*TENTATIVE RULING:* 
 
The unopposed motion for leave to file 2nd amended cross-complaint is granted for the reasons cited 
in the moving papers.  Dickenson, Peatman & Fogarty is ordered to file the 2nd amended cross-
complaint which was attached to the motion on or before July 29, 2022. 
 


